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WORKFORCE REFORM BILL 2013 
Second Reading 

Resumed from 19 March. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [12.55 pm]: I had only begun my 
remarks yesterday, so I will just remind members of where I had got to. I indicated that there is no evidence that 
the first two acts that this bill seeks to amend are actually deficient in allowing government employers to 
terminate the employment of an employee if the employee’s position is surplus to requirements or the employee 
is unable to meet the requirements of the position. In fact, the only obstacle standing in the way of an employer 
terminating someone’s employment for those reasons is if there is an existing provision in a registered agreement 
between the union representing the employee and the government agency as the employer. Indeed, there are a 
number of such agreements in place, and they are the sole obstacle to this happening. Yesterday, I posed the 
question: why are we trying to fix something that on any measure does not appear to be broken? 

I touched on the fact that the bill delegates powers well beyond the scrutiny of the Parliament in provisions 
relating to the details of people’s entitlements if their employment is terminated as part of a redundancy program 
by way of commissioner’s instructions. Commissioner’s instructions are issued by the Public Sector 
Commissioner. They are not disallowable instruments and will therefore never come before the Parliament. I 
indicated that the provision of the bill that inserts a reference to the public sector management wages policy, 
which refers to agreements that expire after 13 November 2013, is in effect a retrospective provision because this 
bill strips away arrangements entered into before the amended law came into place. When the people involved 
reached their agreement, they did so under another law. They entered that agreement and made whatever trades-
offs and accepted whatever wages on the basis that certain terms were locked in for them for the duration of the 
agreement. That is the terms that cover whether or not their employment can be terminated due to redundancy, 
and how they are to be treated with regard to redeployment.  

I also made the point that the bill elevated the government’s position on how the Industrial Relations 
Commission carries out its duties, by inserting its policy position directly into legislation. I raised the point that 
although clause 4 of the bill amends section 26 so that the Industrial Relations Commission is to have regard for 
the government wages policy, the former Treasurer when he described the government’s intent for this bill, 
added an additional word. I cite Hansard from 23 October 2013, which states — 

… the Western Australian Industrial Relations Commission has to have appropriate regard for the 
state’s wages setting policies 

The additional word takes it to a level beyond the words in the legislation, and it is clearly what the former 
Treasurer understood the policy to be. There are conflicting statements on this. The Premier said that the purpose 
of this bill is to deal with a relatively small group—the Western Australian public sector has around 140 000 
employees—of between 70 and 90 employees, as I understand it, of effectively recalcitrant employees that 
government employers were unable to move on. However, the Treasurer said in the other place that the 
redundancy provision in this bill; I quote Hansard — 

… is an important tool because, ultimately, it will save money. Across the forward estimates the 
government anticipates it will save $2.9 billion, with $1.44 billion alone in 2016–17. 

The former Treasurer went on to say — 
We will achieve a saving of almost $3 billion from this suite of reforms 

That is a lot of money to save out of sacking 70 to 90 public sector employees. Clearly modelling has been done 
for the former Treasurer to reach that figure, and I invite the government to spell out exactly what its plans are 
on this. It is an important question that needs to be answered because we need to get categorically what the 
intention of the bill is from the minister with responsibility for the bill in this place. Is this bill about a small 
group of recalcitrant public sector employees that the government is unable to sack under its existing powers or 
is it part of a broader plan for widespread public sector sackings? 

Sitting suspended from 1.00 to 2.00 pm 

Hon SUE ELLERY: I was reminding members where I had got to last night and I had put the proposition that it 
is not fair or reasonable that the terms and conditions of the 50 separate wage agreements that were negotiated 
and registered by this government, the expiry dates of which are after 13 November 2013, should be thrown out 
the window. I want to refer to the wording in those agreements. There are three essential elements to the 
registered agreements referred to by United Voice in its submission. The first element is no forced redundancies, 
so workers cannot be forced to work for a contractor taking over a contract in a suitable alternative employment. 
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The second element is wage maintenance, so wages are maintained at the same rate as the original position with 
shift penalties. The third element is that any wage increases are in line with pay increases for the first 12 months 
that would have been received in the original position, and they are on hold until whatever the new position is 
and the wages for that effectively catch up. I have a list of the five agreements that United Voice referred to: WA 
Health–LHMU–Enrolled Nurses, Assistants in Nursing, Aboriginal and Ethnic Health Workers Industrial 
Agreement 2011; WA Health–United Voice–Hospital Support Workers Industrial Agreement 2012; Education 
Assistants’ (Government) General Agreement 2013; and Government Services (Miscellaneous) General 
Agreement 2013. The specific provisions for redeployment or redundancy in each of those agreements are in 
similar terms to the following — 

… The parties note that the Public Sector Management Act 1994 (WA) and the Public Sector 
Management (Redeployment and Redundancy) Regulations 1994 (WA) (the Regulations) 
provide the legislative framework for redundancy and redeployment for all employees covered 
by this Agreement.  

… Where an employee covered by this Agreement is redeployed, the following provisions will 
apply in lieu of regulation 18(4) and (5) of the Regulations: 
(a) Classification maintenance: 

An Employee placed in a new classification which carries a lower rate than the former 
classification, will be paid a rate equivalent to the former classification for a total period 
of 12 months from the date of transfer. Any adjustments or increments which would have 
occurred or are made to the former classification rate within the 12 month period will be 
applied and paid to the Employee.  
Progression through the increments will be subject to the normal tests applied under the 
Employee’s classification.  

(b) Wage maintenance: 
Where, after a period of 12 months an Employee remains employed on a classification 
carrying a lower wage rate than the rate of their former classification, that Employee will 
continue to be paid the wage rate applicable to the former classification at the 12 months’ 
anniversary date and such wage rate will continue to be paid until the wage rate applicable 
to the Employee’s current classification exceeds that rate.  

… No Employee will be required to accept alternative employment in the private sector. 
… No Employee will be required to accept a redundancy. 
… For the purposes of —  

The previous clause — 
… the weekly wage maintenance rate will include a shift allowance which is paid on a regular 
basis and would continue to be paid during periods of vacation leave and will include a 
relieving allowance that has been paid continuously for 12 months.  

The effect of this legislation is to take those provisions that were entered into not that long before the election in 
March 2013 and effectively throw them out the window. Those agreements were registered by the government 
itself and the point I was making last night was that I think there is a real case to reconsider the political position 
adopted in this legislation that there is no room for transitional provisions. We were advised by the advisers that 
the government’s own advisers, the experts in the field, proposed a range—I think it was a range, but I am happy 
to stand corrected—of different transitional arrangements that could apply to protect existing agreements until 
they ran their normal life, but that advice was rejected in a cabinet decision. The government effectively said that 
despite advice that it ought to put in place transitional measures to protect those conditions of employment, it 
would reject that and just bulldoze through the fact that it had previously given a commitment and that it was 
registered by the appropriate tribunal and that it would honour that agreement.  

I had made the point about the savings. Prior to the election several unions entered into good-faith negotiations 
with the Barnett government, but that proposed section 95B of the Public Sector Management Act as it would be 
amended by this bill refers to inconsistent provisions, instruments and contracts. The provision provides that the 
power in the bill to involuntarily make someone redundant will override any industrial instrument made before 
or after the commencement of this act. In anyone’s language that is a retrospective provision and they are not 
looked upon favourably by this house. I looked at when the house had previously considered these kinds of 
conventions for clauses that have a retrospective effect and I found that the nineteenth report to this house from 
the Standing Committee on Legislation on the Revenue Laws Amendment Bill 2012, which was presented in 
September 2012, provides a bit of illumination. Page 6 of the report states — 
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In addition to the Henry VIII clause issue, retrospective legislation offends the fundamental principle of 
rule of law: that law should be prospective. This principle arises from a person’s entitlement to know 
the law that they are required to abide by in a well-governed society: — 

The report quotes a speech by the Honourable Mr Justice Preston, Chief Judge, Land and Environment Court of 
New South Wales, entitled “The enduring importance of rule of law in times of change” given on 13 October 
2011. The quote states — 

A person cannot be guided by a retrospective law: it does not exist at the time of action. Whilst there 
will be some occasional retrospective enactments, these cannot be pervasive or characteristic features 
of the system otherwise they cannot serve to organise social behaviour by providing a basis for 
legitimate expectations …. Dicey’s first aspect of the rule of law is centred upon the notion that there 
can be no punishment without a pre-existing law.  

As I said before, deliberate and specific consideration was given to, and advice was provided about, whether 
transition provisions ought to be put in place to at least preserve the conditions that were agreed to in the 
agreements when they were entered into and registered, and we are told that was rejected by cabinet. The 
specific advice that government ought to consider arrangements put in place so that existing enterprise 
bargaining agreements are not overwritten for the life of those EBAs was specifically rejected. That is 
disappointing and the government ought to reconsider its position on that. 

I now refer to the submission of the State School Teachers’ Union of WA to the committee, which made the 
point about how the bill would apply specifically to teachers. It states — 

Our specific concerns go to the change to the definition of redundancy which now allows for EITHER a 
position OR a person to be declared surplus, whereas the previous requirement was for both these 
factors to be present before a redundancy could be offered; as well as those clauses which will amend 
sections of the Industrial Relations Act relating to the capacity for employees to appeal against a 
decision relating to redeployment and redundancy. 

Until now, teachers who were surplus to requirements in a particular school had the ability to be 
transferred to another government school. As well as providing job security for the individual teacher, 
this ensured the department was usually able to staff schools across the state. The recent dismantling of 
the teacher transfer system, coupled with the proposed changes to redundancy positions, will mean that 
teachers who are deemed surplus to requirements will have their employment terminated … rather than 
be transferred to another place of work. 

The union states that this is further exacerbated by the Department of Education’s policy for independent public 
schools to refuse to accept redeployees. The union says this will have a significant impact on teachers generally, 
and especially in country locations where the options for redeployment are limited to begin with. It states that, 
indeed, for secondary subject teachers the options are even more restricted. The union further states — 

The Department has invested significantly, over many years, in initiatives to ensure attraction and 
retention of staff in hard to staff locations. The amendments proposed in this Bill will have a directly 
counterproductive effect to the gains which have been made so far. 

A number of amendments on the supplementary notice paper go to some of the issues I have canvassed. Page 52 
of the report refers to the relevant legal principles relating to the statutory variation of terms and conditions of 
employment. The committee report states — 

The Committee notes that the power to override existing employment agreements and industrial 
instruments with respect to redundancy, retraining, redeployment and termination is highly contentious. 
Almost all employee representative organisations … expressly opposed such measures as being 
fundamentally unfair, contrary to the spirit of enterprise bargaining and having the potential to erode 
conditions of employment to which the Government has given prior consent. 

On the one hand, the government is not seeking to remove from the Industrial Relations Act the capacity for 
enterprise bargaining agreements to be made between the government and groups of its own employees, but, on 
the other hand, it is saying, “We are going to keep those enterprise bargaining provisions in the act, but actually 
they are worthless because at any point we can introduce legislation in which we can insert a provision that has 
the effect of completely overriding the terms and conditions in that EBA.” Therefore, I do not know why the 
government wants to keep the provisions for enterprise bargaining agreements in the legislation if it is not going 
to honour them. 
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The Department of Commerce provided evidence to the committee in the terms set out at page 53 of the 
committee report, which states — 

The Department of Commerce provided evidence that: 
What I can say about that is that our understanding—and we support this—is that the 
government is looking to establish the same arrangements across the sector for all employees. 
This clause delivers that; however, I can say that we did make suggestions that perhaps there 
needed to be transitional provisions for prospective arrangements. 

Given the suggestion that perhaps there needed to be transitional provisions, the committee recommends that 
during the second reading debate the minister advise the Legislative Council of the government’s position on the 
need for transitional provisions for prospective EBAs. The committee then canvassed the view of a minority of 
the committee, which noted that the range of instruments likely to be affected by the regulations was significant, 
and that it appeared to cover the employment conditions of the majority of the public sector. A minority of the 
committee also reached the view that the proposition to unilaterally vary existing employment conditions is not 
one that is open to any other employer in Western Australia. No private sector employer can go to the Industrial 
Relations Commission and say, “You know that agreement that we reached 12 months or six months ago, we 
now intend to completely override those provisions.” 

One of the final issues I want to touch on is the matter of appeal. UnionsWA’s submission made this point at 
page 7 of its submission. It canvasses clause 15, which replaces section 95 and inserts proposed section 96A, 
which winds back the right to go to the Industrial Relations Commission to challenge an appeal decision and 
removes the right of unfair dismissals when they relate to termination in respect of redundancy. Those provisions 
in the bill before us now state that the industrial commission does not have jurisdiction in a section 94 decision 
“if the employment of the employee concerned is terminated”. That means that the industrial commission can 
deal with questions around redeployment and redundancy, but if it is the third element—that is, forced 
redundancy; a termination—the industrial commission does not have the jurisdiction to deal with that. It does not 
have the jurisdiction to exercise the powers that it more broadly has under the Industrial Relations Act to 
examine whether a termination is, in the language of the Industrial Relations Act, “harsh, oppressive or unfair”. 

UnionsWA also states in its submission that amended section 95 contains a limitation on the jurisdiction to hear 
applications regarding decisions about redeployment and redundancy, but not if they are terminated. UnionsWA 
also states in its submission that new section 96A will limit the WAIRC’s jurisdiction to hear applications on 
decisions to terminate the employment of a redeployee and that a redeployee will only be able to make 
application to the WAIRC regarding whether or not they have received all entitlements arising from the decision 
to terminate. But the commission cannot go behind the decision to terminate to examine whether or not that 
decision was made in a way that was harsh, oppressive or unfair. It is not able to challenge the decision itself, 
and the bill specifically excludes them from the WAIRC’s unfair dismissal jurisdiction. 

The opposition’s position is that this bill is flawed. We have evidence from the former Treasurer who told the 
other place, as reported in Hansard of 14 August 2013, “Workforce reform is the single biggest driver of the 
savings in the fiscal action plan.” Of course, members will recall that the fiscal action plan is this government’s 
way of dealing with the fact that it has lost its AAA credit rating. The former Treasurer went on to say that at the 
end of the day the question that the opposition will have to answer is whether they will support the driver of that 
reform—that is, the changes to the Public Sector Management Act that will allow involuntary redundancy. There 
is a plan to achieve $3 billion worth of savings through the involuntary redundancy provisions, because what 
else is there in the workforce reform package before us? There is nothing else. There are two elements: changing 
the things that the Industrial Relations Commission has to take into consideration—that is problematic and I 
have outlined the reasons—and introducing the involuntary redundancy provisions to override existing 
agreements. That is all there is in the workforce reform package but that workforce reform package, according to 
the former Treasurer, is at the heart. Indeed, to use his language, it “is the single biggest driver of savings in the 
fiscal action plan”. 

I am interested in whether the current Treasurer—Treasurer number 7 under this government—has the same 
view, because I understand that in the other place two days ago, when asked about the elements of the fiscal 
action plan, he said that some will come and some will go. I am not sure whether he still holds the view of the 
former Treasurer—Treasurer number 4 and number 6—on whether or not workforce reform is the single biggest 
driver of the savings in the fiscal action plan. I think that is smoke and mirrors. The government wants the AAA 
credit rating back—as do we all—and it hopes that if it takes this to the ratings agencies they will believe that it 
is doing something substantial. But the government is saying that the guts of its fiscal action plan is all about 
this. The guts of how it will get its AAA credit rating back is by sacking $3 billion worth of public sector 
employees. I find that an astonishingly narrow approach to take to address the finances of the state. 
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It is still not clear to me whether this bill is about a group of recalcitrant employees whom the Premier referred to 
as difficult to move or about meeting a target of $2.9 billion worth of savings on sackings of public sector 
employees. There is now, in the Public Sector Management Act, ample power to dismiss employees surplus to 
requirements. There is no evidence of any obstacle except in the very agreements that this government reached 
and registered prior to March 2013 and which expire after November 2013. We will seek to ameliorate the worst 
aspects of this bill when we go into Committee of the Whole House. There are a number of amendments on the 
supplementary notice paper and I urge members to carefully consider those that were put forward, in particular 
by unanimous recommendation of the committee. We are going to try to take the worst aspects out of the bill, 
but ultimately we are going to oppose it. It is bad law and bad policy and is focused on a group of workers who 
can least afford to lose their jobs at this point in Western Australia’s economic cycle. 

HON DONNA FARAGHER (East Metropolitan — Parliamentary Secretary) [2.23 pm]: I also rise to say a 
few words about the Workforce Reform Bill 2013, but I do so with the added insight of being a member of the 
Standing Committee on Legislation, which had the pleasure of inquiring into this bill over the summer break. 
Before I say a few words about the bill, I also would like to thank our chairman, Hon Robyn McSweeney, as 
other members of the committee have already done, for her strong stewardship of the committee during what 
was a fairly tight reporting period. I also want to thank, as the other committee members have as well, the 
committee staff who put in many long hours, particularly our committee clerk. I know that the entire committee 
very much appreciated their assistance and advice and the significant hours that they put in. 

Coming to the bill as it is now before us, I have listened with interest to the contributions made by members 
opposite, particularly in reference to the committee report. I feel that it is appropriate that I give some responses 
to some of the comments that have been made. I do so because I feel that some of the committee’s conclusions 
have perhaps not been adequately canvassed or reflected and that some of the evidence provided during the 
hearings may not have been taken in the same context in which it has been referred to in this house. It is 
important that I go through some of that in order to give some balance to the debate. 

At the outset I make a general comment from my perspective. I find it quite disappointing, albeit not surprising, 
that the opposition would try to paint members on this side of the house as somehow disliking public sector 
workers. From my point of view that is simply wrong. Every member on both sides of this house has family 
members and friends who work in the public service. Some of us have worked very closely with public officers 
in ministerial and parliamentary secretarial roles and the like. I know in my time as Minister for Environment, 
which was some time ago, I had the opportunity to work with many fine members of the public service and I 
always thanked them very much for the sound advice that they always provided me and still continue to do so in 
the other roles that I have. 

It is true that this bill does provide a mechanism for involuntary severance, but the evidence provided by the 
Public Sector Commission is that it will be used as a measure of last resort. I recognise, and quite obviously so, 
that this particular aspect of the bill received quite significant attention from the unions that appeared before the 
committee. I do not intend to canvass all of the union’s submissions; it is fair to say that the opposition has done 
a very good job of that. But it is also fair to say, and I do not disagree, that they were unanimous in their views 
and in their opposition to the provisions as they are outlined in this bill. I accept that that is their position. 
However, quite selectively, some members on the other side have referred only to the evidence from the acting 
Under Treasurer, Mr Michael Barnes. I will say that I appreciate that that was his evidence and we reflected on 
that quite appropriately in the committee report. What has not been referred to, by, I do not think any member 
opposite, is the evidence provided by the Public Sector Commissioner. That was on at least two occasions when 
the Public Sector Commissioner appeared before the committee. I do not like to quote myself but I am going to 
have to do so on a couple of occasions here. I refer to part of the evidence reflected at paragraph 7.35 of the 
committee report. This was in response to evidence given by Mr Michael Barnes from Treasury. My question 
was — 

Just so that we are clear, my understanding from your evidence that you provided at the first hearing 
and the advice that has been provided by government through the second reading speech is that this bill 
is clearly designed to deal with those employees where it has come to a position of last resort. 

Mr Wauchope replied, “Last resort.” I then asked — 

We keep on hearing the term “last resort”. Clearly there are different views that have been expressed, 
and that is obviously now being canvassed by Hon Sally Talbot, but from your perspective you still 
maintain that that is the policy objective: to deal with those employees where it comes to a position of 
last resort after going through the other processes which we are going to go through shortly. 

Mr Wauchope responded — 
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That is correct, and I think that is a position the Premier may have publicly stated as well. 

I also ask members to consider the evidence of the Public Sector Commission at its first hearing before the 
Standing Committee on Legislation. It has been suggested by some members opposite—not all, some—that 
effectively an officer will come into work one day and be sacked by the afternoon, and that thousands of jobs 
will go. With respect, the Public Sector Commission did not present that evidence to the committee. I will refer 
to some evidence taken on 5 February from Mr Lindsay Warner of the Public Sector Commission. This is what 
he had to say — 

We would see there being a phased process … We would expect there to be opportunities to be 
provided to them that would be real and meaningful in terms of finding alternative employment within 
that organisation. The government is a big place, but some agencies are small, and that might not 
always be possible for whatever reason. If that is unavailable, they would seek probably to have that 
person registered for redeployment, and that is really where you start getting into the process. They 
would seek registration from the Public Sector Commission. We would expect that registration would 
only occur if the commission felt that the application was fair and reasonable and that the employee was 
genuinely surplus to that organisation. That would then be the trigger largely for the regulations that 
currently apply to continue to apply—that is, redeployment opportunities, preferences—you know, 
giving preference to job opportunities as they come up through the normal job vacancy process in 
government. They would be given access to counselling, retraining opportunities—all those things that 
are currently provided for under the regulations, and perhaps extending that to even more support. If at 
the end of a certain period of time, which is yet to be defined, they are unable to be found meaningful 
work, that is when involuntary severance would occur. 

He went on to say, which is relevant to what I am referring to now — 
… it would be certainly phased, and there would be opportunities at every sort of decision point where a 
person felt aggrieved about that decision to have it referred to the Industrial Relations Commission for 
review. 

I appreciate there are different views with respect to this legislation, but it is wrong to suggest—I say again that 
not all members on the other side have suggested this—that the committee found that the Workforce Reform Bill 
2013 would lead to job cuts in the thousands. 

Hon Ljiljanna Ravlich: Of course it will. 

Hon DONNA FARAGHER: If Hon Ljiljanna Ravlich had listened, she would have heard what I just said. I 
point to the concluding remarks in the report. I will refer to paragraphs 7.71 and 7.72. Paragraph 7.72 clearly 
states that a minority of the committee remains concerned about the statements made by the acting 
Under Treasurer. However, let us be clear that at paragraph 7.71 the committee—not a majority; not a 
minority—noted that — 

… based on a fair reading of the statements made by the Minister and the Public Sector Commission, 
the amendments relating to involuntary termination are intended to be used as a last resort, and only 
after the existing redundancy, retraining and redeployment systems have been exhausted. According to 
these sources, this can reasonably be expected to affect a small number of public sector employees. If 
this is indeed the scale of the involuntary terminations instigated under the proposed legislation, the 
assurances of Government will have been realised. 

The committee found it was intended as a measure of last resort, based on the statements of the government and 
the Public Sector Commission, and only after the existing redundancy, retraining and redeployment systems had 
been exhausted. Those systems are not—I repeat “not”—being changed through this bill. The committee 
certainly checked that as part of its inquiries. 

In turning to the other significant issue in the bill, that being certain matters that the WA Industrial Relations 
Commission ought to consider, including the wages policy, at this point I will reflect a little on some of the 
comments made by Hon Ken Travers in another debate; I think it was last week. I am going a little on memory 
here but I recall the member saying that referring this bill to committee was a very valuable exercise. Again 
going on memory, he said something along the lines of “where there is agreement, it might be dealt with 
somewhat more expeditiously”. Taking those general comments in the context of this bill and the committee’s 
report, I say quite sincerely that it has dismayed me somewhat that most members opposite—actually, I think all 
of them—have repeatedly referred to the view that somehow by putting these considerations into the bill and 
referencing the wages policy, the government will have a privileged or elevated position before the Industrial 
Relations Commission. With respect, that is not what the committee found. The entire committee was in 
agreement on this. I will go through some of the evidence and some of the conclusions. I appreciate that there are 



Extract from Hansard 
[COUNCIL — Thursday, 20 March 2014] 

 p1640b-1658a 
Hon Sue Ellery; Hon Donna Faragher; Hon Robyn McSweeney; Hon Michael Mischin; Hon Peter Katsambanis; 

Hon Stephen Dawson; Deputy President 

 [7] 

different views about whether the provisions are necessary or not. That was subject to a minority view. I want to 
take that particular aspect away for a moment. The key issue, and the issue that has been consistently raised by 
members opposite, is whether putting the considerations into the legislation would be binding on the commission 
and I suppose, by extension, whether it puts the government in a privileged position. That was repeatedly put and 
was a concern quite legitimately raised by the unions as they appeared at hearings before the committee. It has 
been repeated, as I say, by every member on the other side. 

I think all committee members would agree with me that this is an issue that we spent a long time on. We also 
received expert advice from Ms Maria Saraceni. I will quote from a variety of evidence that confirms that these 
considerations are not binding on the commission; evidence that I believe assisted the committee greatly and 
certainly assisted me in coming to some of the conclusions. I will first quote Ms Sandra Newby from the 
Department of Commerce. This is at the hearing on 5 February. Her statement was — 

How the commission deals with that or responds to that there is no direction and that would be a matter 
for the commission to determine. 

I asked her — 

So that we are clear: it is not binding on any decision that the commission may make? 

Ms Newby: Correct. 

I now refer to the evidence of Mr Barnes, the acting Under Treasurer, on 12 February. I asked him — 

But you can confirm that the bill as it stands provides that the WAIRC is required to consider, but is not 
bound, by the wages policy; is that your understanding? 

Mr Barnes: That is exactly right. There were very lengthy discussions on exactly that point in the 
development of both the policy decision and subsequently the bill, I believe. 

Finally, I will read a couple of fairly lengthy quotes from Ms Saraceni’s evidence. Perhaps some of the quotes 
taken from the evidence of Ms Saraceni have been either overlooked—I accept inadvertently—or have been 
viewed in a different context. I appreciate that committee members had the opportunity to hear the entire 
evidence, so we would have a better recall of what was said. Ms Saraceni responded to a question from 
Hon Amber-Jade Sanderson, which I will repeat because it gives context to the answer. The transcript reads — 

Hon AMBER-JADE SANDERSON: Some of the evidence we had from the union groups and their 
members was that when you enter into arbitration, for example, they are already required to take into 
account all those factors you have just discussed—(a) to (d): the national economy and the WA 
economy—and any submissions made by the other side as well. They said that by adding to those list of 
requirements they need to take into account—so the CPI, the government wages policy and the fiscal 
strategy of the state—it unfairly advantages the employer, which is the government, in any of those 
arbitration discussions, and that no other employer in the state has ability to influence the commission 
by legislating that it is required to take certain things into account. 

Ms Saraceni responded — 

I guess the difficulty I have with that is that that is presuming that the government, by doing this, is 
telling the commission what to do with its policy or what to do with the national economy figures or 
what to do with the state economy figures, and it is not. I have a problem with the way the question has 
been posed—not by you but by the person who said that—because the commission is not having its 
hands tied; it is just being told, “You will consider (a), (b), (c) and (d). What you do with it is your 
business.” So to say that a public sector employer is advantaged because of it, I find it very hard to 
believe because the good faith bargaining provisions state–federal are all the same; that the financial 
position of the employer, private or public sector, are open to be shown to the other side. There is 
nothing private in it. In fact, section 26(1)(d)(iii) talks about capacity to pay under the current 
legislation. So all that is doing is saying that the capacity to pay is one thing—a sort of Treasury 
thing—but, okay, the policy is this. I do not see how it is an advantage. I am just trying to think out 
loud, but I just do not see how it would advantage — 

The transcript continues — 

Hon AMBER-JADE SANDERSON: I think the anxiety arises from whether it is binding on the 
commission or not. 

Ms Saraceni: It is not binding. 

Hon AMBER-JADE SANDERSON: That is the question we were asking you right up-front. 
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Ms Saraceni: It is not binding. It is binding to consider it, but not binding to accept it as — 

Hon AMBER-JADE SANDERSON: To execute it as such? 

Ms Saraceni: Yes. 

Earlier in the evidence, Ms Saraceni stated — 
When Parliament created the act in 1979 or thereabouts, section 6 very clearly states that the principle 
objects of the act, relevantly, are— 

(aa)  to provide for rights and obligations in relation to good faith bargaining; and 
… 
(ae) to ensure all agreements registered under this Act provide for fair terms and 

conditions of employment; and 
… 
(ca) to provide a system of fair wages and conditions of employment; and 

When the commission has a discretion, okay, it has to take all these things into account, but it exercises 
that discretion with a view to what its objects are, what the purpose of the commission is—the 
jurisdiction of the commission and then the objects. This is what it is all about. So, factoring all those 
things into account, what the commission is currently looking at as matters of discretion under 26(1)(d) 
is not overly different to what is in the proposed new section 4. I can see where the problem would 
arise—a concern, I guess, that the policy of the government, whichever government is in power at any 
time, might be dictating to the commission: this is what you have to do. 

Now, at first blush, it might look like that, but when you look at the act and the interpretation of the act 
and how the commission deals with it, I would suggest that is not appropriate because already the 
commission needs to factor in whether the employer can afford to pay. Under 26(1)(d)(iii), it already 
needs to factor in the national economy and the economy of WA, so it is already factoring in all these 
factors. It is not going very much beyond that to say you need to factor in any government wages 
policy, particularly when you look at what the last government policy is in that, if I downloaded the 
right one. The “Public Sector Wages Policy Statement 2014”, at subsection 3, states — 

The Government of Western Australia requires that increases in wages and associated 
conditions for all industrial agreements be capped at the projected growth in the Perth 
Consumer Price Index, as published from time to time by the Department of Treasury. 

Ms Saraceni continues — 

How different is that from the state of the economy of Western Australia or the state of the national 
economy? That policy is a direction from the government to the government entities, “This is what you 
will do”, but it is not telling the commission, “This is what you will do”; the commission just has to 
factor it into its consideration. 

As a result of all this, despite what some members on the other side have indicated, the committee’s findings in 
paragraph 6.16, at page 15 of its report, state — 

The policy expressed in the Bill requires the WAIRC to ‘consider’ the State’s public sector wages 
policy. The requirement to ‘consider’ is much less intrusive on judicial discretion. Further, the narrower 
application of the Western Australian policy to ‘wages’, as opposed to the much broader term 
‘conditions of employment’, as used in the NSW IR Act, is a significant point of difference. There is 
nothing in the Bill mandating how the WAIRC must exercise its judicial discretion, beyond considering 
certain matters, as per paragraph 6.4 above. 

Paragraph 6.18 states — 

The Committee has received testimony and private documentary evidence that demonstrates to the 
Committee’s satisfaction that the adoption of a discretionary requirement in the Bill, with respect to the 
WAIRC, was a deliberate policy decision of Government. Indeed, the Committee is satisfied that the 
New South Wales mandatory approach was expressly rejected by a deliberate policy decision of 
Government. This policy decision was confirmed by the Department of Treasury in evidence before the 
Committee. 

That is the evidence that I have already referred to. At paragraph 6.27, the committee concludes — 
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On this basis, the Committee is of the view that the inclusion in the IR Act of a requirement for the 
WAIRC to exercise a particular discretion will not ‘ensure’ any particular outcome. In addition, should 
the WAIRC fail to have appropriate regard to matters lawfully raised in submissions before it, the 
current appeal provisions in the IR Act only permit unsuccessful parties to appeal on the basis of an 
error of law. 

With all of that evidence and the committee’s conclusion in mind, and based on the comments by 
Hon Ken Travers that when everyone agrees we can deal with these things expeditiously, I would have thought 
that if the opposition were capable of demonstrating any semblance of balance in this debate, they would agree 
that the WAIRC is not bound by any matter that has been incorporated in this bill. 

In concluding my remarks, I believe that the committee report has been useful in informing the second reading 
debate of this bill. The committee has made a number of recommendations, and a number of them are 
unanimous, and I look forward to the government’s formal response to those. Like other members, I will have a 
little more to say about that during the committee stage when we get to it. But, as the committee concluded and I 
think the honourable Leader of the Opposition referred to it, our last paragraph reads — 

Policy questions are matters about which reasonable minds may differ.  

In saying that, though, I think it is important that comments on this report and the evidence given at the hearings 
should be balanced and factual. I hope that I have achieved that through my contribution today. 

HON ROBYN McSWEENEY (South West) [2.49 pm]: As Chair of the Standing Committee on Legislation, I 
would first like to publicly thank the other members of the committee, who put in long hours to finish the report 
in the time specified—Hon Donna Faragher, Hon Sally Talbot and Hon Amber-Jade Sanderson, who replaced 
Hon Lynn MacLaren. We had 13 public hearings. Oh, and Hon Dave Grills. I am very sorry; I forgot the only 
male on the committee! 

Hon Dave Grills: Phantom. 

Hon ROBYN McSWEENEY: No! He certainly contributed in many ways to the debate that we had. 

Hon Sally Talbot: He makes a good cup of tea. 

Hon ROBYN McSWEENEY: And he did make a very good cup of tea. 

Hon Dave Grills: And is a gentleman as well. 

Hon ROBYN McSWEENEY: And is a gentleman as well! We had 13 public hearings on 5, 6, 7, 12 and 14 
February, as well as two private hearings on 6 and 14 February. They were long days, and we all worked 
together very productively. The Workforce Reform Bill brings out the differing ideologies of the Labor Party 
and the Liberal Party, yet this report in the main was consensus based. There was always going to be a minority 
view by Hon Sally Talbot and Hon Amber-Jade Sanderson, but I would like the house to know that it was done 
in a most respectful way, which proves that when good minds discuss opposing views, a middle ground can be 
reached in many parts of the legislation. I also thank Dr Colin Huntly for his advice to the committee and of 
course the other policy officers who took part in the inquiry into the Workforce Reform Bill. The principal 
purposes of the bill are to amend the Industrial Relations Act 1979, the Public Sector Management Act 1994 and 
the Salaries and Allowances Act 1975 to provide the capacity to implement enhanced and more flexible 
redeployment arrangements that may ultimately end with the involuntary severance of employees who are 
surplus to an agency’s requirements or whose post, office or position has been abolished and they cannot 
effectively be redeployed, and to ensure that decisions made by the Western Australian Industrial Relations 
Commission and the Salaries and Allowances Tribunal have appropriate regard to the public sector wages policy 
statement, the state’s financial position and fiscal strategy and, in relation to the WAIRC, the financial position 
of the relevant public sector agencies. That is the bill in a nutshell. I have been on urgent parliamentary business 
while some of this discussion has taken place, but it sounds very much to me that those on the other side who 
were not members of the committee have been standing up and doing their preselection speeches. I cannot blame 
them. 

Hon Stephen Dawson: That is outrageous! We acknowledged the good work that was put into the report. 

Hon ROBYN McSWEENEY: I am getting to that, Hon Stephen Dawson. Everyone is allowed to make a 
preselection speech; those of Labor members are just coming a bit earlier. I realise the differing philosophies that 
we have. However, from listening to many speeches I am of the view that some members opposite did not read 
the bill or the committee report. I do not mean all of them—just some. I am not pointing the finger at anybody. 
However, as an example—it is not about that; it is different—I refer to the comment by Hon Darren West that — 
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I will never, ever accept the notion—it has not been articulated by members opposite yet, but I think it 
partly underpins this bill—that public servants are lazy. The public servants I know work very hard; 
public servants do not sit around with their feet up on the desk all day, as they are sometimes perceived. 
I can only assume that whoever drafted this legislation has that view. 

That is what Hon Darren West said. I take offence at that comment, because never once have I heard anyone on 
this side of the house say that public servants are lazy. This bill certainly does not underpin anything like that. As 
a minister, I had many public servants coming and going and at all hours of the day and night. They do work 
very hard. Many of us in this chamber have been public servants at one time or another. A case in point is the 
advisers who sit here until 10 o’clock waiting for this bill to come on or waiting for the house to finish. They 
have families and need to go home, but they are certainly committed and dedicated to their job. We all 
acknowledge that. This bill certainly is not underpinned by anything like that. This is a last resort. When all else 
has failed—whether it is a management issue or for whatever reason a person cannot find another position after 
many steps have been taken—this last resort option will be invoked. When asked about the last resort, the Public 
Sector Commissioner said — 

That is correct, and I think that is a position the Premier may have publicly stated as well. So, as I said, 
that is my position and that is the explanation in relation to resetting the employment relationship. The 
proposed termination power in the Bill goes further than merely providing for involuntary separation in 
the public sector as an option of last resort. 

The whole of the committee noted that — 
… based on a fair reading of the statements made by the Minister and the Public Sector Commission, 
the amendments relating to involuntary termination are intended to be used as a last resort — 

It is not there so that we can fire thousands and thousands of public servants. That is not the intention. I have no 
idea why the opposition keeps trotting that out. The report states that it will be used — 

… only after the existing redundancy, retraining and redeployment systems have been exhausted. 
According to these sources, this can reasonably be expected to affect a small number of public sector 
employees. If this is indeed the scale of the involuntary terminations instigated under the proposed 
legislation, the assurances of Government will have been realised. 

The whole committee noted that. However, I am aware that there was another comment by Treasury that there 
could be more than that number once the legislation is enacted. At present, some 70 public servants have been 
languishing for up to six years. I say “languishing” because it must be psychologically devastating to them. Yes, 
they are getting paid, but at what cost to them and their self-esteem? If I put myself in their shoes, I would hate 
it. Their job ceased through no fault of their work capability, intelligence or passion for the work that they 
undertook. Overnight, their world stopped. That takes some adjusting to. I imagine that those 70 public servants 
felt abandoned and bewildered. They really had no control over those events; their job is not there, so they must 
either go to another job or be retrained. Sometimes there is a feeling of resentment. When they do not accept that 
new employment or what is happening to them, it is not in their best interest or the best interest of their employer 
to keep them on. 

I will now speak on the effect, if any, that the proposed statutory relevant considerations will have on WAIRC 
independence. It was very helpful to have Hon Amber-Jade Sanderson on our committee. The area of industrial 
relations is not very new to me but it is something that I usually sit outside of, so I really appreciated her 
comments on that committee.  
Evidence to the committee from employee representative organisations suggested that the proposed clauses of 
the bill would have a detrimental effect on the independent discretion of the Western Australian Industrial 
Relations Commission in public sector decisions. Indeed, employee representative organisations expressed a 
common concern about the intended effect of the proposed amendment to IR act section 26 and all 13 or 14 
unions who appeared before the committee expressed the same view. By way of example, the committee 
received the following evidence from two of those employee representative organisations. As I said, they were 
all very reflective of each other when they presented before us. The first stated — 

You try to say to the commission what you should do is look at the view of the employer and consider 
that before you actually come to consider the circumstances of the case. 

The second stated — 
We believe that considerations of employee and employer concerns will no longer be balanced 
equitably and fairly in terms of wages policy if the provisions of this bill become law. The 
considerations will be heavily weighted in favour of the government’s fiscal strategy, and the 
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consideration of productivity improvements by workers will no longer have any bearing on decisions 
determining wage outcomes. 

The committee thought about that and sought advice on the above matter. The following is an extract of 
testimony from Maria Saraceni, a practising barrister. It was of particular reassurance to the committee in this 
regard, and Hon Donna Faragher mentioned this earlier — 

When the commission has a discretion, okay, it has to take all these things into account, but it exercises 
that discretion with a view to what its objects are, what the purpose of the commission is—the 
jurisdiction of the commission and then the objects. This is what it is all about. So, factoring all those 
things into account, what the commission is currently looking at as matters of discretion under 26(1)(d) 
is not overly different to what is in the proposed new section 4. I can see where the problem would 
arise—a concern, I guess, that the policy of the government, whichever government is in power at any 
time, might be dictating to the commission: this is what you have to do. 

... 

Now, at first blush, it might look like that, but when you look at the act and the interpretation of the act 
and how the commission deals with it, I would suggest that is not appropriate because already the 
commission needs to factor in whether the employer can afford to pay. Under 26(1)(d)(iii), it already 
needs to factor in the national economy and the economy of WA, so it is already factoring in all these 
factors. 

I think Hon Sue Ellery in her speech referred to something very similar. These views accord with the second 
reading speech in Parliament, which states — 

Under the existing Industrial Relations Act, the Industrial Relations Commission is not specifically 
required to consider the government’s public sector wages policy. It is important to note, however, that 
the proposed changes will not bind the commission; rather, their purpose is to more clearly articulate 
the government’s policy position and to ensure that the commission gives due consideration to this. 

I think that the policy intent of the bill is very clear and it makes it so. The committee requested details from the 
Public Sector Commission about the number of public sector employees listed as being on redeployment. I know 
I said 70, but the committee was provided with evidence by the commission to the effect that 36 people on that 
list, or 40 per cent, have been on redeployment between one and four years; and nine people, or 13 per cent, have 
been on redeployment for more than four years. Some information stated that it was up to six years. Employees 
are placed on that redeployment register for a range of reasons. For those employees covered by existing 
agreements this requires that any suitable retraining opportunity is extended to the employee as provided for in 
those agreements. It is only when such redeployment and retraining opportunities have been exhausted and the 
employee is still facing little prospect of redeployment within the public sector that they are placed on the central 
register. That is very important because from what I have been hearing, that point has not been clearly articulated 
from the other side. The report states — 

7.26 The Committee understands that public sector employees are placed on the redeployment 
register for a range of reasons. For those employees covered by existing agreements, this 
requires that any suitable retraining opportunity has been extended to the employee as 
provided for in those agreements. 

7.27 Only when such redeployment and retraining opportunities have been exhausted and the 
employee is still facing little prospect of redeployment within the public sector are they placed 
on the central register. Under the current PSM Act, the Committee notes that it is at this point 
that the employing authority has the power to direct an employee to accept a redeployment 
position as a mandatory requirement. This was discussed at paragraph 7.11 above. Should an 
employee refuse such a direction, the disciplinary processes under the PSM Act become active, 
with the potential for involuntary termination. 

In its submission to the committee, the Public Sector Commission made the following statement, as quoted in the 
report — 

It is anticipated that the proposed changes will only affect a very small number of public 
sector employees. 

Current arrangements for the management of surplus employees focus on retraining and 
redeployment initiatives. The case management of these employees is and will continue to be 
undertaken directly by agencies. 
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7.29 On this evidence, it would appear that the proposed new termination power would, indeed, be 
‘an option of last resort’, ‘that would rarely need to be exercised’. 

I know there was a lot of talk about whether teachers, for example, would still be managed and transferred 
internally. Yes, that will still occur. I will say it again — 

Current arrangements for the management of surplus employees focus on retraining and 
redeployment initiatives. The case management of these employees is and will continue to be 
undertaken directly by agencies. 

7.29 On this evidence, it would appear that the proposed new termination power would, indeed, be 
‘an option of last resort’, ‘that would rarely need to be exercised’. 

Hon Simon O’Brien comes in and all my good filing cabinets go out the window! Blame Hon Simon O’Brien. 

Hon Simon O’Brien interjected. 

Hon ROBYN McSWEENEY: No, that was a blunt instrument and this Workforce Reform Bill is not! I go to 
great lengths to say that the policy intention is very clear. 

I now turn to the skeletal nature of the bill. Having been in this place for 13 years—some have been in here 
longer, but Hon Sue Ellery and I came in together—on both sides we have seen a lot of skeletal legislation in our 
time. Skeletal legislation is nothing new, but it sometimes makes me very anxious when skeletal legislation 
comes before the house and because it means no regulations are attached to it yet. No bill will ever come in with 
regulations—it just does not happen—but it certainly would make our life a lot easier if regulations were  
provided in a certain time limit after a bill goes through Parliament. To some extent, the policy is very clear. I 
understand that many regulations will not change, but some obviously will change to reflect the new policy of 
the bill. 

The Workforce Reform Bill should not give people cause for concern if it is looked at in the way that it is 
intended to be looked at. On that note, once again I thank everyone for taking part in the Workforce Reform Bill 
deliberations. I think we put out a very good report that allows people to clearly see the government’s intention 
with the Workforce Reform Bill. 

HON MICHAEL MISCHIN (North Metropolitan — Minister for Commerce) [3.10 pm] — in reply: I thank 
honourable members for their contribution to this debate on the Workforce Reform Bill 2013, and I will have 
something to say about the very many issues raised during debate on the bill. I should say at the outset that my 
remarks at this point are opening remarks. I understand that my parliamentary colleague Hon Peter Katsambanis 
wishes to make some remarks on the bill but is absent at the moment from the chamber on urgent parliamentary 
business. I will therefore seek leave to continue my remarks at a later stage of this day’s sitting when he surfaces. 

I should commence by indicating that it comes as no surprise that the opposition has taken its position on this 
legislation. The legislation is calculated in the government’s mind to improve the manner in which the public 
sector and the employees of the government who are serving the public are managed. It must be understood and 
acknowledged that there will always be a level of concern and objection to any change that affects the public 
sector. We have heard some very emotive comments from those members of the opposition who have spoken on 
the bill to date. I have to say that the comments were in many cases extreme, unhelpful, dogmatic, ideologically 
based and inaccurate, if not false. The comments misrepresented government policy in this area and attempted to 
shift the emphasis of the debate away from the intentions of the bill and the manner in which it is calculated to 
operate so as to display support for the union movement, and not necessarily for the interests of the state of 
Western Australia and more particularly the interests of the people of Western Australia. It does not surprise me, 
as one would expect that. Opposition to the bill is understandable. 

Before I descend into specifics, it must be understood that all the rhetoric was to be expected about bashing the 
union movement, which is what seems to have been suggested; about animus towards public servants generally; 
about setting up the debate on a government versus the poor-downtrodden-worker level; about the government 
hating public servants, which I think was the word Hon Stephen Dawson used; and about an attempt to change a 
level playing field and alter the rules of the “game” in favour of the government. I will deal with that rhetoric 
also. 

As far as the comments on the government feeling some kind of hatred, animus, dislike, antipathy or prejudice 
against public servants are concerned, I must say that I was a public servant for almost 25 years. I commenced 
my career as an articled clerk with a private law firm; I went from there to another private law firm where I 
served for several years; and an opportunity arose at the end of 1984 to enter the crown law department as a 
professional research assistant to the then crown prosecutor, Mr Ron Davies, QC. I took on that job and was 
always proud to be a member of the public service. That was in the days before it was called the public sector 
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and when great transitions were occurring in that sector. In my time with the public service, I served with the 
crown law department, which was later changed to the department of justice or the ministry of justice. There 
were several iterations of that department. I translated my position from the State Solicitor’s Office—or Crown 
Solicitor’s Office as it was at that time—to the Office of the Director of Public Prosecutions when that was 
established at the end of 1990 and start of 1991. 

I took pride in the fact that I was serving the public, that I was not acting in the interests of a particular 
commercial client—not that there is anything wrong with that—and that I was able to devote my energies 
towards the public interest as it was decided, framed and operating at that time on behalf of the government. I 
understood, of course, that the government itself is a trustee of the public interest. It seems to me that just what 
we are all about has been lost sight of in much of this debate. It is not a question of the government as an 
employer trying to be in a contest with its employees or workers; the government is the trustee of the public 
interest. The government, whatever its political colour, is not in some abstract form serving its own interests; it is 
acting in the interests of the people and state of Western Australia. When it comes to performing the functions, 
responsibilities and duties of government, it does so through its servants. Those servants, although employed by 
the government of the day or one of its agencies, are nevertheless serving the public and the people of Western 
Australia, and any change to the manner in which they are employed or to their conditions must have that in 
mind as the ultimate consideration. 

It is all very well to talk about how certain public servants, whether they be highly paid or lowly paid, will be 
affected by any change made to the Public Sector Management Act, to talk about regarding the Public Sector 
Management Act and the way it is currently framed as immutable and not to be changed if it affects the 
conditions of public servants in any fashion, and to talk about changing the rules of the game. But if it is 
necessary, the government has a responsibility to do that if it has in mind the maximisation of the value that the 
people of Western Australia obtain from its public servants. 

I can understand entirely the perspective of the Australian Labor Party in this matter. The union movement is a 
longstanding interest group when it comes to the conditions of employees generally, and in the public sector in 
particular. When I joined the crown law department in 1985 I also became a member of the Civil Service 
Association of WA, as it was then—it subsequently ended up combining with the Community and Public Sector 
Union; I cannot quite recall its history—which seemed like a good idea. I paid my dues diligently. I did not make 
use of many of its services because I never had cause to. I always regarded it as an advocate for my interests as 
an employee, and I was quite content to be a member of it. I was more content to be a member of it when 
membership became not compulsory, but voluntary. The voluntariness of union membership was very much 
contested at the time, but I continued with my membership. 

Although I did not turn to the path of being a union official, a shop steward or the like, I did participate in the 
early days of enterprise bargaining agreements as an agency representative, along with a number of other 
colleagues. I understand the role that unions have to play, and they play a very important role in our society, but 
their position, of course, must be balanced against those other considerations that are equally worthy. When 
enterprise bargaining agreements and the like were introduced in the early years of the Court government and I 
was involved in the bargaining process on behalf of staff at the Office of the Director of Public Prosecutions—I 
cannot say that I took a major role in it but I contributed to that process, along with others—I, too, thought that 
the government was a pack of bastards for limiting the amount of our wage increases and requiring trade-offs for 
greater efficiency. I looked at the interests of my workplace and my personal interests as being more important 
than the broader interest. Of course, I was looking at it through the prism and from the perspective of an 
employee who relied on the need to show efficiencies in order to justify not only the pay that I received, but also 
any increase in pay, and to show the public of Western Australia that giving me a pay rise was warranted. Of 
course, at the time, having looked at it from that perspective, I had my own views of what ought and ought not to 
be done in enterprise bargaining agreements. I am now looking at it from a different perspective, as would, I 
suspect, any member of the opposition if they were also put in the position of having to look at the public interest 
more broadly rather than through the straw of the interests of either employees or the union movement. 

I know that my colleague Hon Peter Katsambanis wishes to make a contribution to this debate, so I seek leave to 
continue my remarks at a later stage of this day’s sitting. 

[Leave granted for the member’s speech to be continued at a later stage of the sitting.] 

HON PETER KATSAMBANIS (North Metropolitan) [3.24 pm]: I rise to speak on the Workforce Reform 
Bill 2013. It has been a very long and quite wideranging debate, and I tried to follow most of it. It was dominated 
in the main by the views expressed by members on the other side of the house, and that is probably what has 
inspired me to make a few remarks. I will try to be as brief as I can, because some of those wideranging remarks 
were completely off the mark about what this bill is attempting to achieve, what it will achieve and the sorts of 
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outcomes that will flow from the introduction of the provisions of the bill to the public sector in Western 
Australia. Let me say at the outset that immediately prior to coming to this place, I had the great honour and 
privilege to work very closely with a great number of Western Australian public servants. They were at various 
levels, from the most senior level to relatively middling or junior levels of the public service. Having 
experienced working with public servants in two other jurisdictions in the past, I very quickly formed the 
observation that I had not come across a better set of public servants in my time than the people I encountered 
and worked with in Western Australia. As a body and as individuals, I commend and congratulate those people 
for not only their talent, ability and contributions to the administrative aspects of running this state and the 
government, but also their strong individual commitment to making Western Australia an even better place. I 
place on the record today—I am pretty sure that I speak for every person on this side of the house—that I have 
great respect for the public servants of Western Australia. I take great personal offence when members on the 
other side of the house get up and very pointedly and accusatorily suggest that in some way the government that 
I am proud to be part of is being mean-spirited, is attacking public servants or is ripping away the conditions of 
public servants—all that sort of banter that we have heard over the past few weeks as we have debated this bill. 
They presume that I hold a position that I do not. I do not want to speak for anybody else, but I dare say that the 
sentiments I have expressed would be reflected across every member on this side of the house. I do not mind 
people coming into this place and putting their point of view stridently and strongly. I think I occasionally come 
into this place and do the same thing. It is true, Hon Donna Faragher, that I occasionally come in here and very 
stridently make my point. However, to ascribe such base motives to other members of this place does not elevate 
the level of debate in this place and certainly does not represent reality, and that has been highlighted in some of 
the unfortunate comments in this debate. 

As I said, I value the role that the public sector generally as a unit plays in this state, and I also value the 
contributions of those individual public servants I have worked with who have been wonderful and terrific. In 
almost every respect, in the times I worked with them, they knew far more about the subject matter we were 
dealing with than I probably ever will. I would like to place on record too that most of the time members of 
Parliament, government ministers, advisers, ministries and the like rely on those people behind the scenes to 
make them look good, and in the main, they make them look a lot better than they would be without them. I want 
to place that gratitude on record and say to the people in the Western Australian public service that on this side 
of the house they have some wonderful and very strong supporters. We value their work and value the 
contribution they make to this state, and may they continue to do it for a long time to come. I know many of 
them have had the opportunity to move away from the public sector perhaps for better conditions, because the 
conditions are very good in the public sector, or better salary, because salaries are also pretty good, as we know, 
with very highly paid teachers, a highly paid police force, highly paid nurses and the like. Those people have not 
chosen to take the path out of the public sector because they are committed to the work they are doing. I will 
never sit back and watch the opposition level those unfair accusations at me or at members of my political party 
or the government. 
With that, let us look at some of the things this bill does. Is it true, as we have heard constantly over the past few 
weeks, that the sky will fall in on the public sector in Western Australia if the Workforce Reform Bill 2013 is 
passed? As my colleagues Hon Donna Faragher and Hon Robyn McSweeney have said, when they looked at this 
bill in the Standing Committee on Legislation, they found that would not be the case at all. They found that the 
bill as presented struck the right note and would actually assist in the better management of the Western 
Australian public service, which is its intention. They found it would particularly assist in better financial 
management and people management of the public service in this state as we move into a challenging time 
economically and as we confront the pressures and stresses that come with continual growth. As with any very 
large organisation, change is sometimes difficult to accept, but change, as we know, is inevitable. 

I will not canvass every aspect of this bill but I will canvass some of the aspects I think have been unfairly 
represented by a number of members on the other side. The first thing I will look at is the provisions relating to 
the introduction of involuntary redundancy in the Western Australian public sector. I understand that people on 
the other side of the house might hold the concept of involuntary redundancies as some totemic issue that they 
will go to the barricades to defend—some of them because they have a particular personal belief and others 
because they think it will ensure that they continue to return to this place and represent the interests of the trade 
union movement and so forth. I think that is fine, but I do have a problem with the representation of a narrow 
constituency. That is the choice of those members. As I said, I will not tell people what to say in this place, but 
just because they have prejudice to one view or another they should not say that if the opposing view comes into 
force, it will lead to destruction, the sky falling in and the world as we know it being turned upside down—in 
this case that the Western Australian public sector will somehow or other be completely neutered by these 
provisions—because it will not. Involuntary redundancy is unfortunately an everyday occurrence right across 
Australia and right across most of the world. It happens in the private sector; it happens in the public sectors of 
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the federal government and every other state and territory government in Australia. It has been effectively 
impossible in Western Australia, irrespective of some sort of technical niceties that the opposition might want to 
introduce, simply as a red herring, to justify the position it is taking on this bill. It is a normal everyday 
occurrence. We would all love jobs for life, but positions change. As I said, positions in the private sector change 
and provisions in the public sector change. For someone working in small business, small businesses do not have 
the capacity to engage in active retraining of redundant employees if circumstances change in the business, 
because they do not have the financial wherewithal or the capacity to carry it. In the public sector, particularly 
here in Western Australia, those opportunities are available and they will continue to be available under this bill. 
Redundancy will be a provision of last resort, not first resort, as it ought to be in any large organisation that 
values its workforce, as the people who manage the Western Australian public sector do, as the government do—
we value that workforce. It will not be a blunt instrument; it will be a tool in the toolkit that will be used 
extraordinarily sparingly, as it ought to be. 

I understand that the trade union movement, and particularly the public sector unions, do not like the bill; they do 
not want it. However, it is worthwhile looking at what the trade unions say on one hand and what they do on the 
other. Do trade unions themselves use involuntary redundancy when the case arises, either for financial reasons, 
for restructuring reasons or whatever their requirements at the time are? It was quite instructive for me that in 
January this year, only a few short months ago, the Construction, Forestry, Mining and Energy Union here in 
Western Australia engaged in a series of involuntary redundancies in its own office. 

Hon Stephen Dawson: They are not a public sector union though. This is about public sector unions. What bill 
are we on today? 

Hon PETER KATSAMBANIS: We will split hairs, Hon Stephen Dawson; I will pick up on that interjection. 
We will split hairs between a public sector union and a private sector union. I am talking about the trade union 
itself. The CFMEU indulged in a series of involuntary redundancies and I found an article in The West 
Australian, an august journal, published on 17 January 2014 headed “Anger as union cuts jobs”. It states — 

The building union is facing a backlash for cutting staff jobs, with the redundancies linked to 
multimillion-dollar fines, legal costs incurred for unlawful conduct and spending on refurbishments and 
properties. 

Hon Michael Mischin: Why should the workers suffer for their mismanagement? 

Hon PETER KATSAMBANIS: I thank Hon Michael Mischin bringing me back on track! 

Here is a wonderful situation in which a trade union has irresponsibly gone out and broken the law and as a 
result suffered multimillion-dollar fines imposed by the justice system of our nation, because most of these fines 
are imposed in the federal jurisdiction.  

The Western Australian division of the Construction, Forestry, Mining and Energy Union copped all these fines 
and had to cut back on its workforce. It also was engaged in refurbishment of and spending on properties.  

Point of Order 

Hon STEPHEN DAWSON: I am struggling with the content of Hon Peter Katsambanis’s speech. We are 
supposed to be debating the Workforce Reform Bill, which deals with the public sector of Western Australia. 
The bill does not deal with the building industry or the CFMEU. 

The DEPUTY PRESIDENT (Hon Alanna Clohesy): Order! There is no point of order. 

Debate Resumed 

Hon PETER KATSAMBANIS: I make absolutely no apology whatsoever for getting to the soft underbelly of 
the trade union movement and its relationship with the Australian Labor Party. As I said before the point of order 
was raised, this trade union had to eventually get to the stage at which it had to cut its suit to fit its cloth. What 
did it do? It engaged in redundancies. One of the people who was made redundant was a fella called Rod 
Reynolds, who I believe is related to a former secretary of the union, which is irrelevant to this debate. The point 
made in the article I was quoting from is that it is understood that Rod Reynolds was told on Wednesday that he 
would have to accept a redundancy package because his job had been abolished in a restructure. The point is that 
he would have to accept a redundancy—there was nothing voluntary about having to accept a redundancy 
package that involved not only him, but also many of his colleagues. 

Hon Michael Mischin: Isn’t that changing the rules of the game, breaching a solemn contract of employment? 

Hon PETER KATSAMBANIS: I hear what Hon Michael Mischin says. In this particular case I will not act as 
an industrial umpire. I have not followed up whether Mr Reynolds or any of his former work colleagues took up 
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any of the rights that they have under industrial agreements and under industrial law in Australia, but since the 
honourable member did raise the matter of breaches of industrial law, it is interesting, when one goes through the 
published cases on the Fair Work Commission website and industrial-type websites, that an extraordinary 
number of actions are brought by employees against their employers when that employer is a trade union. 
Surprise, surprise! It is probably a subject matter for another day. 

Hon Mark Lewis: Did Mr Reynolds have a contract? 

Hon PETER KATSAMBANIS: Hon Mark Lewis, I am not sure whether Mr Reynolds had an individual 
contract, whether he was the subject of an enterprise agreement or whether he was employed under an award. I 
am not sure. 

Hon Michael Mischin: He might have been depending on that income to pay his mortgage. 

Hon PETER KATSAMBANIS: He may well have. I do not know whether Mr Reynolds had a mortgage. He 
may well have been depending on his income to pay his mortgage, car loan or rent, or whatever else he was 
depending on that employment for. But, in the normal course of events, this is a situation in which an 
organisation—in this case it just happens to be a trade union—restructured and found that his skills were surplus 
to its requirements. What did it ask him to do? It asked him to pack up his things and walk out the door, which is 
usually what happens in relatively small businesses, as I said before. There is no real difference with a trade 
union that I assume employs between 20 and 100 people. It is not the sort of organisation that here in WA would 
employ thousands and thousands. 

Hon Michael Mischin: Should have had a non-redundancy clause in there. 

Hon PETER KATSAMBANIS: Again, Hon Michael Mischin, I would expect, like any good employer, that the 
CFMEU would have followed all the redundancy provisions that it was liable to pay to Mr Reynolds and his 
fellow workers when it sent them out the door. 

Contrast what the CFMEU did with what would happen under the provisions of this bill, if it becomes an act, 
which I am hoping it will very soon, when someone is found to be redundant. As a larger organisation, the state 
government would not say, “Sorry, we have had a review and you are out of the door”, as the CFMEU did. The 
government would engage in a process, which has been outlined by others—I am sure the minister in his 
wrapping up may want to outline it again, so I will not steal his thunder—to look for another position for or to 
retrain that employee. Eventually, only if nothing else became available and the employee was unwilling or 
unable to be redeployed or retrained or to go voluntarily would the involuntary provisions be engaged. It would 
not be a “sorry, you’re out the door process” such as the one I described the CFMEU engaged in with its 
employees earlier this year; and, rightly, it should not be. If the state government of Western Australia wants to 
be an employer of choice, which we on this side of the house think it should be, it will only become and stay an 
employer of choice when potential employees know that they will be well looked after.  

Why are people from all over the world knocking on our door to become nurses, police officers and teachers in 
this state? Is it because they think we have horrendous sweatbox conditions for our staff? They are coming from 
interstate, overseas and locally as well, and people are lining up and voting with their feet because they know 
that the state government of Western Australia is a good employer. We do not see them leaving; we see them 
coming and wanting to come in. That is an absolute sign of faith and confidence that the state government of 
Western Australia, the public sector of Western Australia, is a preferred employer of choice. We would not want 
to lose that. We are not about to throw people out of the door for spurious reasons. To come into this place and 
suggest that will happen is not only misrepresenting the provisions of this bill, but also talking down the very 
public sector that members on the other side try to talk up. They are trying to talk it down as some sort of 
employer of last resort, which it clearly is not and will not become under this government’s watch. In that 
respect, I hope that I have corrected some of the misinformation provided in parts of the second reading debate 
and have highlighted that involuntary redundancy, as rare as it is, is such a normal part of everyday business life 
that it is utilised by the very trade unions that rise up against it when it is used by anybody else. 

A lot has been made by speakers on the other side about the changes being introduced that essentially ask the 
Western Australian Industrial Relations Commission to take various matters into account when setting public 
sector pay into the future. Those matters are the government’s applicable public sector wages policy statement, 
the financial position and fiscal strategy of the state, and the financial position of the relevant public sector 
entity. When one speaks to an average industrial relations practitioner on either side of the divide—people who 
work for employers, people who work for employees or, as is increasingly the case, lawyers or other types of 
advisors, which is a change I welcome in the marketplace of industrial relations consultants—we find that there 
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are a group of people who are adept at acting for either employer or employee as the situation demands and 
requires of them.  

That is a modern part of industrial relations and is a wonderful step from the old polarised situation of a group of 
people who always represented employers and a group of people who always represented employees. There were 
people out there acting in the industrial relations space who, when they came to deal with enterprise bargaining, 
would deal with these sorts of issues in almost every situation. When there are national wage cases, the federal 
government puts its case and says, “Our wages policy is such and such.” 

Hon Sue Ellery: They can do that now. 

Hon PETER KATSAMBANIS: Exactly right. They do it right now.  The Western Australian government says 
it is enshrining as a provision of the law that the government’s applicable public sector wages policy statement 
will be taken into account. If Hon Sue Ellery suggests we already do it now, what is the danger and evil in 
incorporating it into the Public Sector Management Act? 

Hon Sally Talbot: Why is it there? 

Hon PETER KATSAMBANIS: Why is it there? Because it is the Public Sector Management Act. Rather than 
rely solely on the tools available in the Industrial Relations Commission, we put it up front and centre in the 
Industrial Relations Act 1979. We are putting it into the Industrial Relations Act as part of proper industrial 
management. We are putting it into the act. If it is already there, point out the provision where it is? Why do we 
want to put it in there? To make it very clear that this government has a public sector wages policy statement—
not an ad hoc situation, not something that comes up differently when dealing with pay rises for teachers, nurses 
or police, or anyone else, but one consistent and coherent statement that indicates the government’s starting 
position, and the financial position and fiscal strategy of the relevant public sector entity. As we have seen across 
the industrial relations landscape, if wages are set outside the bounds of financial capacity, people will 
effectively be priced out of jobs. That axiom has been well understood in the private sector for a long time. 
Whenever there are public wage cases decided, we hear employer groups make that very point: if financial 
circumstances—capacity to pay—is not considered, all that will happen will be very high pay rates and very low 
employment rates because people will be priced out of jobs. 

On this side of the house, we do not want to do that. We have a very strongly demonstrated record of rewarding 
Western Australian public servants for their efforts very, very adequately. The public sector should have no gripe 
with what has happened over the last five or six years, and we know it does not. But as the financial capacity of 
the state comes into question or comes into turmoil, as our revenue base not only gets squeezed away but also 
becomes more dependent on arbitrary decisions taken by others—I will not belabour the point today; I promise I 
will not—we cannot build in continual very high increases in public sector salaries. Our revenue streams are not 
only challenged but also becoming increasingly hostage to decisions taken by organisations such as the 
Commonwealth Grants Commission, and our share of commonwealth revenue continues to decline. The fact that 
wages and conditions will continue to be set by negotiation and conciliation is not being removed by this bill at 
all. It is not as though this bill is saying, “Here’s the set and forget; tablet set in stone; this is what you’ll be 
paid”—not at all. The same process in negotiating pay increases into the future will apply as applied in the past. 
The only substantial difference is a very explicit statement that the public sector wages policy statement of the 
government will be taken into account in the Industrial Relations Commission and that the financial capacity and 
fiscal strategy of both the state and the individual public sector entity will be taken into account. 

It is critically important that we look at it not only at a global level but also a public sector entity level and look 
at what that agency does. We need to look at any unique challenges that might be facing that agency, and, in 
particular, when we are looking at negotiating productivity or other trade-offs into the future—employees being 
asked to change the way they do things—that can only be done effectively if it is looked at at an entity level. It is 
pretty pointless to sit down and discuss productivity exchanges or trade-offs at a whole-of-government level. It is 
ridiculous and stupid, and it will not work. It has to be looked at at an entity level. If we reduce it to some of the 
stresses and challenges around flexibility, work times and work conditions—extending the potential normal 
working hours—it would be totally ridiculous to do it at the whole-of-government level. We would end up with 
that old federal public sector seven hours and 31 minutes flexitime that was introduced in the 1980s and caused 
all sorts of anomalies in that a person ringing up for an officer would never find them there, especially when a 
front-line agency advertised that its hours were nine to five but the officer worked from six to midday or 
something like that. Look at the agency level; look at the entity level. Work out what makes sense at that level. 
Including the financial position of each individual negotiating entity makes absolutely perfectly good sense. It 
makes perfectly good management and financial sense, and it is a perfectly good industrial strategy.  
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I would have thought that people with experience in negotiating enterprise-level agreements would welcome that 
sort of framework and welcome the ability to open up the books of each entity and work, as always, in the best 
interests of their members in the case of a trade union, or their clients in the case of advocates, to get the best 
possible outcome. I would have thought that would be an absolute and utter no-brainer—that it is a good thing—
yet what we heard from the other side was how it was going to make the sky fall in and how it would destroy the 
public sector in Western Australia! It is going to do absolutely no such thing. As the Standing Committee on 
Legislation found in its twenty-second report, the bill does what it says it is to do and the committee finds no real 
evil in this bill whatsoever. That was the finding of the majority of the committee and it recommended to the 
house that we go ahead and pass this bill. 

We have scrutinised this legislation up hill and down dale. We have looked at it individually, holistically and 
tangentially. We have heard all the arguments that the sky is going to fall in and they are, in the main—in fact, 
almost in totality—not founded on any logic or sense. The Western Australian public sector needs modern 
provisions in its governing legislation for it to be managed effectively. That is what this bill is doing; it is 
providing modern twenty-first century tools for the administration of the public sector in this state. It is not 
neutering the public sector, it is not destroying the public sector and it should not be causing any undue distress 
and alarm. The only undue distress and alarm is caused by the misinformation of various sectors within the trade 
union movement and some of their representatives who come into this place and try to cause distress and alarm 
when none exists. 

With those remarks, I again reiterate my strong and personal support for those public servants out there who 
work diligently and tirelessly in their positions in the best interests of this state. They have done so in many cases 
for many years, and those who are there are willing and able to continue to do so into the future. With the 
passage of this bill they will continue to be able to do that without any interference whatsoever in their day-to-
day business. They have absolutely nothing to fear from this bill and a lot to gain, and so does our state. That is 
why I place on record my support for this bill, and I welcome its eventual passing in this place. 

HON MICHAEL MISCHIN (North Metropolitan — Minister for Commerce) [4.03 pm] — in reply: I thank 
Hon Peter Katsambanis for his contribution to the debate. Before I deferred to him to be able to make some 
comments about matters arising out of the Workforce Reform Bill 2013, I was recounting the government’s 
position on public servants generally. In fact, I made some personal observations about public servants and their 
role in the governance of the state. I pointed out that the ultimate and paramount consideration, one would have 
thought, when one cuts aside some of the rhetoric we have heard about workers’ rights, level playing fields, 
government obligations and the like, is that the government has a responsibility to ensure that the public sector or 
public servants are serving the state and its people to the best possible capacity. 

When we have an argument over whether, for example, there ought to be a redundancy clause in an agreement, it 
obscures the fact that if there are redundancy clauses in employment contracts that say that under no 
circumstances will an employee ever lose their employment, it can hardly be said to be a responsible means of 
managing one’s workforce, nor can it be a responsible means of dealing with the public sector because, at the 
end of the day, when one cuts through the rhetoric about who is to blame for why the public sector can or cannot 
have a pay rise, the money is coming out of the resources that are available to the people of Western Australia. 
Their public servants are paid out of those resources. To say that the government ought to be paying a public 
servant or a group of public servants more than what can be reasonably afforded is simply throwing a burden 
onto the people of Western Australia. 

It is a fact that the revenue base for the state of Western Australia can be volatile. When the states relinquished, 
as it were, I think in 1943, the powers to raise income tax to the commonwealth as a wartime measure—
something that became entrenched in practice and would now be virtually impossible to roll back and revisit—
they limited themselves and their income base. There was an attempt to redress that with the goods and services 
tax, and we have seen that because circumstances and times have changed, and because of the manner in which 
GST shares are allocated amongst the states, that the more productive and efficient states such as Western 
Australia receive less than other states. We have found that that revenue base is no longer reliable. Much of the 
state’s income is based on duties such as stamp duty on transactions, or transaction duty—whatever it is called 
nowadays—as well as mining royalties, which is the amount that the state charges, on behalf of its citizens, those 
who wish to exploit our mining resources, and so forth. Even those are subject to volatility and change. 

One can argue, of course, as part of obscuring the basic economic situation, that financial stringency in some 
matters would not have brought us to the particular pass that we are in at the moment. But the fact remains that 
the public sector and public servants are there to serve the public. What they are paid is not out of the fruits of 
their labours; public servants, with a few minor exceptions, do not actually produce wealth. This is not meant as 
any disrespect to them. They provide services—the sorts of services that are not readily available from the 
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private sector or may be unprofitable. They do not actually make things to sell. They generate no income for the 
state; they generate no revenue by the creation of wealth. They provide essential services and they are paid by 
the people of Western Australia. It comes out of the revenue generated by the state. 

This brings me to the issue of taking into account the state wages policy. It is all very well when one is dealing 
with a private sector employer or a private company and someone wants a pay increase. The relevant authority, 
whether it be the Fair Work Commission or the Western Australian Industrial Relations Commission, can assess 
the viability of that business and whether it can afford a particular pay increase, whether it will send that 
business to the wall or whether it will not generate sufficient profit to make it worthwhile continuing in that 
business. Different considerations apply to a public entity like the state of Western Australia. States, fortunately, 
do not go bankrupt in the same sense as a business, so we have to assess the ability of a state to afford an 
increase by different criteria, because theoretically it can afford any sort of pay increase. But whether that is 
fiscally prudent or financially viable in the long term and whether it is “sustainable”, to use the catchphrase of 
the new millennium, is another matter. At the moment, the legislation provides that the WA Industrial Relations 
Commission may have regard to a raft of things, leaving it at its discretion as to whether it will have regard to 
those things or not and converting that by way of the amendments proposed in this bill to a requirement to 
consider the state wages policy. Although we have heard a great deal about how this somehow binds the 
commission to a particular viewpoint, restricts its discretion in the manner in which it will deal with a case 
before it, and is an interference with the process that is improper, none of that is sustained or supported by the 
evidence. 

I have heard the opinions read out at considerable length from each of the public sector unions that see their 
interests being affected by this bill generally, and the critiques based on many “concerns”, which is another 
catchphrase of the new century, because concerns are cheap. Anyone can have a concern, whether it is good, 
bad, viable or fanciful. But they have expressed opinions, on the basis of those concerns, as to the way that this 
bill will operate and the way that the WA Industrial Relations Commission will operate, none of which have 
been sustained by an analysis of the bill itself or by a consideration of the evidence of experts before it. 

Hon Donna Faragher has already pointed out the evidence of Ms Maria Saraceni, who was called by the 
committee, and the way that members on the other side have taken her comments and interpreted them as 
indicating a particular point of view, but remarkably members opposite have ignored—I will come to a reason 
why in a minute—some of her key evidence. I refer Madam Deputy President (Hon Alanna Clohesy) and 
members to learn a little more about how this bill is actually framed, rather than concerns about how the bill is 
framed and speculation as to the worst case scenario that seem to have been elevated into a thesis on how the bill 
is designed to operate. I refer to page 9 of Ms Saraceni’s evidence before the Standing Committee on Legislation 
on Thursday, 13 February. In response to a question from Hon Amber-Jade Sanderson, Ms Saraceni responds — 

I guess the difficulty I have with that is that that is presuming that the government, by doing this, is 
telling the commission what to do with its policy or what to do with the national economy figures or 
what to do with the state economy figures, and it is not. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 1668.] 

Sitting suspended from 4.15 to 4.30 pm  
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